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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

At Law No. 87861 

Lincoln Investment Corporation, a corporation, Plaintiff 

vs. 

John W. Glennan, Defendant 

United States of America, 

District of Columbia , $$: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed August 3 1936 

In the United States District Court for the District of 

Columbia 

At Law No. 87861 

Lincoln Investment Corporation, a corporation, 923 
Fifteenth Street, N. W., Plaintiff 
vs. 

John W. Glennan, Atlas Building, Washington, D. C. 

Defendant 

The plaintiff, Lincoln Investment Corporation, a Mary¬ 
land corporation, sues the defendant, John W. Glennan, for 
money payable by the defendant to the plaintiff for that 
heretofore, to wit, January 11,1932, the said defendant, for 
value received, made, executed and delivered his one cer¬ 
tain promissory note, dated, to wit, January 11,1932, where¬ 
by he promised to pay to the order of one Hugo Thran the 
sum of Thirteen Hundred and Fifty ($1350.00) Dollars, 
with interest until paid at the rate of 7 % per annum, said 
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principal and interest payable in monthly installments of 
$30, with the privilege of making larger payments in any 
amount on the 11th dav of each and every month after date, 
until paid; with all unpaid balance due and payable Novem¬ 
ber 27, 1932; each installment when so paid to be applied, 
first, to the payment of the interest on the amount of prin¬ 
cipal remaining unpaid, and the balance thereof credited 
to the principal, and the said payee, without recourse 
2 to him, indorsed the said note to the plaintiff and the 
plaintiff is still the owner and holder thereof, but 
the defendant did not, nor did anyone for him pay the said 
note or any part thereof except as credited in the Bill of 
Particulars hereto appended and by reference made a part 
hereof. 

WHEREFORE, the plaintiff sues the defendant and 
claims of and from the defendant the full sum of Twelve 
Hundred Seventy-five Dollars and Fifty-eight Cents 
($1275.58), with interest at 7% per annum from April 19, 
1932, besides costs. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 


Bill of Particulars 

* # • 

Principal of Note. $1350.00 

Credits Interest Principal Total 

Februarv 23, 1932 $11.03 $18.97 $30.00 

April 19', 1932 14.49 15.51 30.00 

Balance of Principal due . 1315.52 


September 27, 1932—proceeds of sale over and above first 
trust of Lots 48 and 49, Square 5146, known as 4814 
Foote Street, N. E., District of Columbia, under terms 
of second deed of trust thereon, securing payment of 
the principal and interest of said note. $150.00 

Less: 

Interest on first trust to date of sale. $22.50 

Taxes to date of sale . . . 35.86 

3 Advertising. 24.20 

Auctioneer. 10.00 

Trustee’s fee (5% of $150)... 7.50 

Attorney’s fee (preparing trustee’s deed). 10.00 $110.06 39.94 

TOTAL CLAIMED .. $1275.58 

With interest at 7% per annum from April 19, 1932, besides costs. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 
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Motion to Dismiss Suit 

Filed August 24, 1936 

# # • 

Conies now the defendant, John W. Glennan appearing 
specially for the purpose of this motion and for no other 
purpose, and moves to dismiss the suit filed herein for 
the following reason as herein set forth. For that and 
because the charter of the plaintiff as granted to it under 
the laws of the State of Maryland was forfeited under and 
by virtue of the laws of the said State on January 28th, 
1932, as evidenced by the accompanying Certificate filed 
herewith from the Executive Department of the State of 
Maryland under the seal of its Secretary of State, and 
therefore the said plaintiff as a corporation has ceased to 
exist and has no legal entity and the said plaintiff has no 
legal right to transact any business of any kind nor to do 
anv act whatsoever. 

JOHN W. GLENNAN, 
Defendant , appearing specially 
for the purpose of this motion , 
and for no other purpose . 

4 Memoranda 

August 24, 1936 

Certificate of E. Ray Jones, Secretary of State, of the 
State of Maryland certifying that the charter of Lincoln 
Investment Corporation was forfeited by a Proclamation 
of the Governor of Maryland, dated January 28th, 1932, 
attached to the motion to dismiss. 


October 7, 1936 

Motion to dismiss denied (without prejudice), Letts, J. 


Plea in Abatement 

Filed October 17, 1936 
* # * 

Now comes John W. Glennan, appearing especially for 
purpose of this plea & none other, sued as defendant in 
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the above entitled case, in his own proper person and 
reserving to himself all pleas in bar to this action, and 
defends the wrong and injury and the said defendant prays 
judgment of the said writ and declaration because the 
said defendant says that the plaintiff corporation, as al¬ 
leged in the declaration, is a non-existing corporation, in 
that it has forfeited its charter in the State of Maryland 
where it was incorporated for non-payment of taxes as 
provided by the laws of the State of Maryland and 

5 as evidenced by the Certificate from the Governor of 
the said State of Maryland filed herewith and 

marked “Exhibit A” and that consequently the said plain¬ 
tiff corporation does not exist and there is therefore no 
party plaintiff in this action,'and this the said defendant is 
ready to verify. 

Wherefore, the defendant prays judgment of the said 
writ and declaration, and that the same may be abated and 
the action dismissed and that this defendant have his costs. 

JOHN W. GLENNAN 
Defendant in proper person, 
appearing specially for this 
plea a/nd none other. 

District of Columbia, ss : 

Personally appeared before me, Effie C. Rvon, a Notary 
Public in and for the District of Columbia, John W. Glen- 
nan, and made oath in due form of law that he, the said 
John W. Glennan, is named as defendant in the above en¬ 
titled case and that the foregoing plea is true in substance 
and in fact. 

JOHN W. GLENNAN 

Subscribed and sworn to before me this 17th day of Oc¬ 
tober A D 1936. 

EFFIE C. RYON 

(Seal) Notary Public D C 

District of Columbia, ss : 

John W. Glennan, being first duly sworn, deposes and 
says: that he is the party named as defendant in the above 
entitled case: that he makes this affidavit in support 

6 of his plea in abatement filed herewith: and not 
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otherwise; that he denies the right of the plaintiff to 
maintain this action for the reason that the plaintiff is in 
name a corporation organized under the laws of the State 
of Maryland, as alleged in the declaration in this case filed; 
that in January 1932, more than four years ago, the char¬ 
ter of the said alleged corporation was forfeited under the 
laws of the said State of Maryland as attested by the an¬ 
nexed certificate from the Governor of the said State of 
Maryland, which certificate is here referred to and marked 
“Exhibit A”; that by reason of such forfeiture of said 
charter, the corporation ceased to exist and by reason 
thereof this defendant says there is no party plaintiff in 
this action as filed and that this action should abate and be 
dismissed, all as set out in the plea of affiant filed in this 
action, and to all of which said facts as herein set forth 
this defendant is ready to verify. 

JOHN W. GLENNAN 

Subscribed and sworn to before me this 17th day of Oc¬ 
tober A D 1936. 

EFFIE C. RYON 

(Seal) Notary Public D C 


Memorandum 

October 17 1936 

Certificate of HARRY W. NICE, Governor of the State 
of Maryland, and attested by E. RAY JONES, Secretary 
of State, of the State of Maryland, certifying that the char¬ 
ter of Lincoln Investment Corporation was forfeited by a 
Proclamation of the Governor of Maryland, dated 
7 January 28th, 1932, attached to the Plea in Abate¬ 
ment. 


Amended Exhibit “A” 
Filed October 22 1936 


E. RAY JONES 

Secretary of State 
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(Crest of the State of Maryland) 

EXECUTIVE DEPARTMENT 

Annapolis, Maryland 

October 20, 1936. 

Mr. John W. Glennan, 

918 F Street, N. W., 

Washington, D. C. 

Dear Mr. Glennan: 

I have your letter of October 19 to the Secretary of State, 
enclosing cash, $1.00. 

I am enclosing herewith an additional certificate relative 
to the revocation of the charter of the Lincoln Investment 
Corporation, to which certificate there is a certificate at¬ 
tached, made by the Clerk of the Court of Appeals as to 
the date of the qualification of Governor Nice. 

Yours very truly, 

MURRAY G. HOOPER 
H :K Chief Cleric. 

Enel. 


8 The State of Maryland 

Executive Department 

(Crest of the State 
of Maryland) 

I, Harry W. Nice, Governor of the State of Maryland, 
and having control of the Great Seal thereof, do hereby 
certify, that the charter of Lincoln Investment Corporation 
was forfeited by a Proclamation of the Governor of Mary¬ 
land, dated January 28th, 1932, as the same is taken from 
and compared with the original Proclamation now on file in 
my office. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and have cause to be hereto affixed the Great Seal of 
the State of Maryland at Annapolis, Maryland, this 20th 
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day of October in tbe year one thousand nine hundred and 
thirty-six. 

H W NICE 

(Seal) By the Governor , 

E. RAY JONES 

Secretary of State. 

I, Janies A. Young, Clerk of the Court of Appeals of 
Maryland and as Custodian of the Test Book of said Court, 
do hereby certify, that said Test Book discloses that Harry 
W. Nice on the ninth day of January, 1935, took the oath of 
the office of Governor of the State of Maryland and 
9 subscribed to said oath before Carroll T. Bond, Chief 
Judge of the Court of Appeals of Maryland. 

In testimony whereof, I have hereunto set my hand as 
Clerk and affixed the seal of the said Court of Appeals, this 
20th day of October, 1936. 

JAMES A. YOUNG, 

(Seal) Clerk, Court of Appeals of 

Maryland 


Replication 

Filed October 23 1936 

• * * 

Now comes the plaintiff, Lincoln Investment Corpora¬ 
tion, a Maryland Corporation, plaintiff in the above en¬ 
titled cause, by its attorney of record, and for replication 
to the plea in abatement, filed herein by the defendant, de¬ 
nies each and all of the allegations in said plea alleged, and 
says that the defendant is estopped to deny the existence 
of the plaintiff as a corporation for that after and since the 
time of the alleged happening of the matters in said plea 
alleged, the defendant transacted business with the plain¬ 
tiff, Lincoln Investment Corporation, a Maryland Corpo¬ 
ration, and did thereby recognize the same as an existing 
corporation, in that thereafter, to-wit, February 23, 1932, 
the plaintiff made a payment in the sum of, to-wit, $30.00 to 
the said Lincoln Investment Corporation, a Maryland Cor¬ 
poration, its officers, agents and employees, on account of 
the promissory note upon which the above entitled cause 
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is based, and thereafter, to-wit, April 19, 1932, made 
10 a further payment in the sum of, to-wit, $30.00 to 
the said Lincoln Investment Corporation, a Mary¬ 
land Corporation, its officers, agents and employees, and 
thereafter, to-wit, May 28, 1932, the plaintiff made appli¬ 
cation to the said Lincoln Investment Corporation, a Mary¬ 
land Corporation, its officers, agents and employees, for 
an extension of time for the payment of the balance sued 
for in the above entitled cause, and was granted by and 
accepted from said Lincoln Investment Corporation, a 
Maryland Corporation, an extension of time in writing, 
whereby it was provided that no action should be taken by 
the said corporation for the collection of the amount sued 
for in the above entitled cause, and at the request of the 
defendant the time for the filing of any action for the re¬ 
covery thereof was extended to, to-wit, January 1, 1935. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 


Memorandum 

October 28 1936 
Joinder on replication filed. 


District Court of the United States for the District of 

Columbia 

Wednesday, January 27, 1937. 

Session resumed pursuant to adjournment. 

Hon. Chief Justice Alfred A. Wheat, presiding. 

• • * 

Upon consideration of the plea in abatement filed herein, 
it is ordered that said plea be, and the same is hereby over¬ 
ruled, with leave to plead within ten days hereof. 

11 Memoranda 

February 1,1937 
Pleas of Defendant filed. 


February 26, 1937 

Leave to amend pleas within 15 days hereof—granted. 
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Amended Pleas 

Filed March 12 1937 

• • # 

1. Now comes the defendant John W. Glennan and for 
a plea to the declaration herein filed says there is not, nor 
was there at the time of the commencement of this action, 
any such corporation called Lincoln Investment Corpora¬ 
tion, a Maryland corporation, as in said declaration is al¬ 
leged. 

2. For a further plea to the declaration herein filed the 
defendant says this action was not brought within three 
years from the time when the right to maintain such action 
accrued. 

3. For a further plea to the declaration herein filed the 
defendant says that the promissory note made the basis of 
this action is the renewal of a promissory note executed by 
the defendant on the 17th day of October, 1928, in the sum 
of $1500.00, payable to the order of Hugo Thran, with in¬ 
terest at the rate of six per centum per annum, payable in 
monthly instalments of $30.00, the unpaid balance of the said 

note being due October 17th, 1931; that the said Hugo 
12 Thran above mentioned is the same Hugo Thran 
mentioned in said declaration and the said Hugo 
Thran at all times mentioned herein was acting as the agent 
or straw party for the plaintiff; that the execution and de¬ 
livery of the aforesaid promissory note of October 17,1928, 
was for the loan of money but the defendant received there¬ 
fore only the sum of $1200.00, the sum of $300.00 being de¬ 
ducted from the face of said note by the plaintiff as a 
“bonus” or “discount” for the making of the said loan; 
that the defendant paid on account of the said loan the sum 
of $400.00; that thereafter the said promissory note made 
the basis of this action was executed by the defendant and 
received by the plaintiff as a renewal of the aforesaid note j 
of October 17, 1928; that the defendant paid on account of 
said renewal note the sum of $60.00; that by reason of the 
premises the plaintiff is not entitled to recover of defen¬ 
dant more than the sum of $740.00 without interest, less 
the proceeds of the sale under the deed of trust securing 
the note made the basis of this action. 


WILLIAM C. SULLIVAN 
Attorney for Defendant. 
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Replication and Joinder in Issue 

Filed November 26 1937 

* • * 

Now comes the plaintiff, Lincoln Investment Corpora¬ 
tion, a Maryland Corporation, plaintiff in the above-en¬ 
titled cause, by its attorney of record, and for replication 
to the defendant’s first amended plea filed herein, denies 
each and all of the allegations in said plea alleged, and says 
that the defendant is estopped to deny the existence 
13 of the plaintiff as a corporation for that after and 
since the time of the alleged happening of the mat¬ 
ters in said plea alleged, the defendant transacted business 
with the plaintiff, Lincoln Investment Corporation, a 
Maryland Corporation, and did thereby recognize the same 
as an existing corporation, in that thereafter, to-wit, Feb¬ 
ruary 23, 1932, the plaintiff made a payment in the sum of, 
to-wit, $30.00 to the said Lincoln Investment Corporation, 
a Maryland Corporation, its officers, agents and employ¬ 
ees, on account of the promissory note upon which the 
above-entitled cause is based, and thereafter, to-wit, April 
19, 1932, made a further payment in the sum of, to-wit, 
$30.00 to the said Lincoln Investment Corporation, a Mary¬ 
land Corporation, its officers, agents and employees, and 
thereafter, to-wit, May 28, 1932, the defendant made appli¬ 
cation to the said Lincoln Investment Corporation, a Mary¬ 
land Corporation, its officers, agents and employees, for an 
extension of time for the payment of the balance sued for 
in the above-entitled cause, and was granted by and ac¬ 
cepted from said Lincoln Investment Corporation, a Mary¬ 
land Corporation, an extension of time in writing, whereby 
it was provided that no action should be taken by the said 
corporation for the collection of the amount sued for in the 
above-entitled cause, and at the request of the defendant 
the time for the filing of any action for the recovery thereof 
was extended to, to-wit, January 1, 1935. 

For further replication to the defendant’s first amended 
plea the plaintiff says that, as shown by the record, the de¬ 
fendant filed a plea in abatement herein setting forth in 
substance the same averments as are contained in his said 
first amended plea, and after a hearing thereon 
14 the said plea in abatement was overruled by the 






JOHN W. GLENNAN VS. LINCOLN INVESTMENT CORP. 11 

Court, and the said ruling is res judicata of all the matters 
in said first amended plea alleged. 

And for replication to the defendant’s second amended 
plea filed herein, the plaintiff says that on, to-wit, May 28, 
1932, the defendant made application to the said Lincoln 
Investment Corporation, a Maryland Corporation, its offi¬ 
cers, agents and employees, for an extension of time for the 
payment of the balance sued for in the above-entitled 
cause, and was granted by and accepted from said Lincoln 
Investment Corporation an extension of time in writing, 
whereby it was provided that no action should be taken by 
the plaintiff for the collection of the amount sued for in 
this cause, and at the request of the defendant, the time for 
the filing of any action for the recovery thereof was ex¬ 
tended to, to-wit, January 1, 1935. 

The plaintiff joins issue on the defendant’s third 
amended plea. 

ARTHUR J. HILLAND 
Attorney for Plaintiff 


Stipulation Waiving Jury 

Filed October 11 1938 

* • * 

The parties plaintiff and defendant by this stipu- 
15 lation waive a jury. 

ARTHUR J. HILLAND 
Attorney for Plaintiff. 

W. C. SULLIVAN 
Attorney for defendant. 


Findings of Fact. 

Filed October 26 1938 

• • # 

The Court finds the facts from the evidence as follows: 
(1) On October 17, 1928 the defendant executed and de¬ 
livered to the plaintiff his promissory note in the sum of 
$1500.00, payable to the order of Hugo Thran, with inter¬ 
est at the rate of 6% per annum payable in monthly instal- 
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ments of $30.00, the unpaid balance being due October 17, 
1931, and the said Hugh Thran at all times mentioned in 
these findings was acting as agent or straw party for the 
plaintiff; the said $1500.00 note was given for the loan of 
money but the defendant received therefor only the sum 
of $1200.00, the sum of $300.00 being deducted from the 
face of said note by the plaintiff as a bonus or discount for 
the making of the said loan, and the defendant paid on the 
said note prior to its renewal as hereinafter stated the sum 
of $400.00. 

(2) Thereafter, on January 11, 1932, by way of renewal 
of the note mentioned in Finding No. 1, the defendant exe¬ 
cuted and delivered to the plaintiff his promissory note to 
the order of Hugh Thran in the sum of $1350.00, Avith in¬ 
terest until paid at the rate of 7% per annum, said 

16 principal and interest payable in monthly instal¬ 
ments of $30.00 on the 11th day of each and every 
month after date until paid with all the unpaid balance due 
and payable November 27, 1932. 

(3) The plaintiff was organized as a corporation under 
the laws of the State of Maryland, and there was put in 
evidence a certificate of the Governor of Maryland dated 
October 20, 1936, “that the charter of Lincoln Investment 
Corporation was forfeited by a Proclamation of the Gov¬ 
ernor of Maryland, dated January 28th, 1932, as the same 
is taken from and compared with the original Proclama¬ 
tion now on file in my office.” The defendant, however, did 
not learn of the proclamation until after the filing of the 
present suit. 

(4) That on February 23,1932 the defendant paid $30.00 
to the plaintiff on account of said promissory note and on 
April 19, 1932 the defendant paid to the plaintiff the fur¬ 
ther sum of $30.00 on account thereof and that on or about 
September 27,1932 the plaintiff received a further payment 
of $39.94 on account thereof from the trustees under a sec¬ 
ond deed of trust on Lots 48 and 49, Square 5146, in the 
District of Columbia, securing the payment of the said 
promissory note, which amount represented the net pro¬ 
ceeds of the sale of the said property under the terms of 
said deed of trust. 

(5) On or about May 28, 1934, the defendant orally re¬ 
quested the plaintiff to extend the time for the payment of 
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the balance of the note described in Finding No. 2, and the 
plaintiff in writing extended time for any action thereon to 
January 31, 1935. The defendant, however, made no ac¬ 
knowledgment or promise in writing signed or to be signed 
by him of a new or continuing contract. 

JOSEPH W COX 
Justice. 


17 Conclusions of Law 

• * * 

From the foregoing findings of fact, the court draws the 
following conclusions of law. 

(1) That the defendant is estopped to deny the corpo¬ 
rate existence of the plaintiff. 

(2) That the defendant is estopped from relying upon 
the statute of limitations. 

(3) That the defendant is entitled to have the aforesaid 
bonus or discount and all payments on account of both of 
said notes credited against the principal of the note in suit 
and that the plaintiff is entitled to recover of and from the 
defendant the sum of $700.06, with interest, together with 
its costs. 

JOSEPH W COX 
Justice 

Verdict and Judgment. 

Filed October 26 1938 

* * • 

This cause having come on for hearing before the Court 
and a stipulation having been filed waiving a hearing before 
a jury, the Court finds the issues in favor of the plaintiff 
and that the money payable to him by the defendant by rea¬ 
son of the premises is the sum of Seven hundred dollars and 
six cents ($700.06). 

Wherefore, it is adjudged, this 26 day of October, A. D. 
1938, that said plaintiff recover of the said defendant the 
sum of Seven hundred dollars and six cents ($700.06), to¬ 
gether with costs of this action. 

JOSEPH W COX 
Justice. 
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18 Notice of Appeal to the United States Court 

of Appeals for the District of Columbia. 

Filed November 17 1938 

* * # 

Notice is hereby given that John W. Glennan, defendant 
above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the final judg¬ 
ment entered in this action on the 26th day of October, 1938. 

W. C. SULLIVAN 
Attorney for Appellant 
John W. Glennan. 

Memoranda 

November 17 1938 

Undertaking ($250.00) on appeal—filed. 

December 15 1938 

Time for filing transcript of record extended from day to 
day to and including March 15, 1939. 

19 Assignments of Error and Concise Statement of 
Points on which Appellant Relies on his Appeal. 

Filed February 11 1939 

* * * 

1. The motion to dismiss should have been granted. 

2. The plea in abatement should have been sustained and 
judgment for the defendant entered thereupon. 

3. The forfeiture of the charter of the plaintiff rendered 
it non-existent and incapable of maintaining suit. 

4. The plea of the statue of limitations was a complete 
bar to the plaintiff’s claim. 

W. C. SULLIVAN, 

Attorney for Defendant-ap¬ 
pellant. 

Service accepted this 11th day of February, 1939. 

ARTHUR J. HILLAND, 
Attorney for Plaintiff-appel¬ 
lee. 
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20 Endorsed: Filed Mar 6-1939 

Stipulation 

It is stipulated and agreed by and between the plaintiff 
and the defendant, by their respective counsel, that the at¬ 
tached statement of evidence may be substituted in the 
transcript of record on appeal for the statement of evi¬ 
dence included as Item 17, of defendant’s designation of 
record, and for the additional portions of evidence included 
as Item 2 of plaintiff’s additional designation of record. 

ARTHUR J. HILLAND, 
Attorney for Plaintiff, Shore- 
ham Building. 

W. C. SULLIVAN 
Attorney for Defendant, 
Metropolitan Bank Building. 

21 Endorsed: Filed Mar 6-1939 Charles E. Stew¬ 
art, Clerk. 

Statement of Evidence. 

The plaintiff offered in evidence the note in suit, which 
is fully described in the declaration, and produced as a wit¬ 
ness Kenneth M. Livingstone, who testified that he was 
President of the plaintiff, that no payments had been made 
on the note except those credited in the bill of particulars 
attached to the declaration, including that on February 23, 
1932 the defendant paid thirty dollars to the plaintiff on 
account of said promissory note and on April 19, 1932 the 
defendant paid to the plaintiff the further sum of thirty 
dollars on account thereof, and that Hugo Thran, named as 
payee in the note in suit, was “straw-party” for the plain¬ 
tiff, and also offered in evidence a letter dated May 28, 
1934, on the letterhead of Lincoln Investment Corporation, 
addressed to “John W. Glennan, Atlas Building, Washing¬ 
ton, D. C.,” signed “Lincoln Investment Corp. By Ken¬ 
neth M. Livingstone, Treasurer”, the said letter being as 
follows: 

“With further reference to premises No. 4814 Foote 
Street, N. E., being Lots 48 and 49 in Square 5146 in the 
District of Columbia, and on behalf of the Lincoln Invest- 
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ment Corporation, I beg to advise that no action will be 
taken by the said corporation looking to a deficiency judg¬ 
ment after a foreclosure heretofore had, and at your 
22 request, the time for any such action is extended to 
January 1st, 1935.” 

On cross-examination, the witness Livingstone denied 
that the note in suit was a renewal of a prior note and said 
that at the time of taking the note in suit he paid to the 
defendant $1186.99 in cash, the difference between that 
sum and $1350.00, the principal of the note in suit, being 
made up of the following items: Attorney’s fee $25.00, 
title $30.00, recording $2.60, insurance $5.31, interest $23.40, 
and another item of interest $75.98, making a total of 
$1349.28, but he did not remember the details of each item 
and was unable to give any explanation of either of the 
items of interest, whether deduction of advance interest, 
payment of overdue interest on a prior note, part one or 
part the other, or at what rate or upon what principal basis 
the interest was computed. 

The plaintiff then rested. 

The defendant testified that on October 17, 1928, he gave 
plaintiff a note for $1500.00, described in his third amended 
plea, and the note was offered in evidence, in the words and 
figures following: 
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25 That he received from plaintiff but the sum of 
$1200.00, $300.00 being deducted and retained by 

plaintiff as a bonus or discount for the making of the loan, 
that he thereafter paid on account of the said loan and note 
the sum of $400.00, and on January 11, 1932, he gave plain¬ 
tiff the note in suit as a renewal of or substitution for the 
original note of October 17, 1928, and at the time thereof 
did not receive one cent. He admitted the receipt from 
plaintiff of the letter of May 28, 1934, which was put in evi¬ 
dence by the plaintiff, but denied that the said letter was 
written at his request or that he had any knowledge of it 
until the same was received by him and that he never re¬ 
plied to the letter. The defendant also offered in evidence 
the certificate of the Governor of the State of Maryland 
and the Clerk of the Court of Appeals of that State, as the 
same are set out in the transcript of record, and testified 
that he did not learn of the forfeiture of the charter of 
the plaintiff until after the institution of this suit. 

Thereupon the defendant rested. 

In rebuttal, Livingstone testified that, his memory being 
refreshed by the testimony of the defendant, the statement 
of the defendant that he, the defendant, gave the note in 
suit as a renewal of or substitute for the original note of 
October 17, 1928 is correct and he said with respect to the 
letter of May 28,1934, that Mr. Glennan filed a suit against 
him to enjoin a sale of some collateral of Mr. Glennan’s held 
by Mr. Livingstone as security for an obligation of the de¬ 
fendant’s to Mr. Livingstone, and they later settled the suit 
and it is his recollection that as a part of the settlement he 
agreed at Mr. Glennan’s request to extend the time for the 
payment of the balance due on the note in suit, and he wrote 
the letter of May 28, 1934 pursuant to the understanding 
they had at that time, that the defendant either came 

26 into him personally and requested that such a letter 
be written or Livingstone’s attorney, Edward C. 

Kriz, reported to him that the defendant had made such a 
request, or the request was made at a conference between 
Mr. Glennan, Mr. Kriz and him, but that in any event the 
letter grew out of the settlement of the suit Mr. Glennan 
filed against Mr. Livingstone. 

The defendant, in surrebuttal, denied that he had ever re¬ 
quested the writing of the letter of May 28, 1934, or had 
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ever made the request therein contained either of Living¬ 
stone or of Kriz. 

The defendant thereupon prayed the Court to find in his 
favor upon the ground, in the first place, that the plaintiff 
was a non-existent corporation, and, in the second place, 
that the plaintiff’s claim was barred by the Statute of Lim¬ 
itations. The Court overruled the said prayers and each 
of them. 

The Court thereupon announced that the plaintiff was 
guilty of usury, and that he found for the plaintiff in the 
sum of $700.06. 

To the admission in evidence of the aforesaid letter of 
May 28, 1934, the defendant objected at the time the same 
was offered on the ground that it was not an acknowledg¬ 
ment or promise made or contained by or in some writing 
signed by the defendant, in accordance with Section 1271 
of the Code, and the defendant made the same objection to 
the overruling by the Court of his prayer to find that the 
plaintiff’s claim was barred by the Statute of Limitations, 
and the plaintiff replied with respect to each of the said 
objections that the defendant was estopped from raising 
the Statute of Limitations as a defense. To the overruling 
by the Court of the defendant’s prayer to find that the 
plaintiff was a non-existent corporation, the defendant ob¬ 
jected on the ground that the plaintiff’s charter was 
27 forfeited on January 28, 1932, and the plaintiff re¬ 
plied to this contention that the defendant was 
estopped to deny the plaintiff’s capacity to maintain the 
suit. 

The foregoing comprises the substance of all the testi¬ 
mony in the case necessary to explain the issues and the 
questions involved and the relations of the parties thereto, 
and all of the proceedings in the trial of the said issues and 
questions. 

W. C. SULLIVAN 
Attorney for Defendant-Ap¬ 
pellant, Metropolitan Bank 
Building. 

ARTHUR J. HILLAND, 
Attorney for Plaintiff-Ap el- 
lee, Shoreham Building. 
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28 Designation of Record . 

Filed February 11 1939 

# * * 

The Clerk will please prepare a transcript of record on 
appeal in the above entitled cause and include therein the 
following: 

1. Declaration and bill of particulars omitting the affi¬ 
davit of merit. 

2. Motion to dismiss and memo, that certificate was at¬ 
tached of the Secretary of the State of Maryland stating 
the charter was forfeited by proclamation of the Governor 
of Maryland dated January 28, 1932. 

3. Memo, of order denying motion to dismiss without 
prejudice. 

4. Plea in abatement and memo, that certificate was at¬ 
tached of the Secretary of the State of Maryland stating 
the charter was forfeited by proclamation of the Governor 
of Maryland dated January 28, 1932. 

5. Certificates of Governor of Maryland and Clerk of the 
Court of Appeals of Maryland filed October 22, 1936. 

6. Replication filed October 23, 1936. 

7. Memo, of filing of filing of joinder on replication filed 
October 28, 1936. 

8. Order overruling plea in abatement. 

9. Memo, of pleas filed February 1, 1937. 

10. Memo, of leave granted to amend pleas. 

29 11. Amended pleas omitting affidavit of defense. 

12. Memo, of replication and joinder in issue on 
amended pleas. 

13. Stipulation waiving jury. 

14. Findings of fact and conclusions of law, verdict and 
judgment entered October 26, 1938. 

15. Notice of appeal and memo, of giving of undertaking 
on appeal in the sum of $250. 
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16. Memo, of extensions of time for filing record and 
docketing appeal. 

17. Statement of evidence. 

18. This designation. 

W. C. SULLIVAN 
Attorney for Defendant-ap¬ 
pellant. 

Service accepted this 11th day of February, 1939. 


ARTHUR J. HILLAND, 

Attorney for Plaintiff-Appellee. 


30 Additional Designation of Record 

Filed February 21 1939 

• * • 

The Clerk will please include in the transcript of record 
on appeal in the above-entitled cause, in addition to the mat¬ 
ters designated herein by the defendant, the following: 

1— Plaintiff’s replication and joinder in issue on defen¬ 
dant’s amended pleas. 

2— Plaintiff’s designation of additional portions of evi¬ 
dence to be included in statement of evidence. 

3— This designation. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff-Appellee. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 21st day of February, A. D. 1939. 

WILLIAM C. SULLIVAN 


31 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, certify 
the foregoing pages numbered from 1 to 30, both inclusive, 
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to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 87861 at Law, 
wherein Lincoln Investment Corporation, a corporation, is 
Plaintiff and John W. Glennan is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, in said District, this 13th day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7366. John W. Glennan, Ap¬ 
pellant, vs. Lincoln Investment Corporation. United States 
Court of Appeals for the District of Columbia. Filed Mar 
15 1939 Joseph W. Stewart, Clerk. 
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39ntteb States Court ot Appeals 
tor tfje Bistrict of Columbia 

APRIL TERM, 1939 


No. 7366 


JOHN W. GLENNAN, Appellant, 

VS. 

LINCOLN INVESTMENT CORPORATION, 
A CORPORATION, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The suit was upon a promissory note in the prin¬ 
cipal sum of $1,350.00 upon which a judgment was 
sought in the principal sum of $1,275.58 (R. 1-2) 
and the jurisdiction of the lower court is based upon 
Section 61 of the D. C. Code. The jurisdiction of this 
Court is based upon Section 226 of the D. C. Code. 
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STATEMENT OF FACTS 

This is an appeal from a judgment for the plaintiff 
in a suit upon a promissory note (R. 1-2). 

The defendant filed a motion to dismiss on the 
ground that the charter of the plaintiff, a Maryland 
corporation, had been forfeited and the plaintiff had 
ceased to exist prior to the institution of the suit, and, 
therefore, had no legal entity, which motion was denied 
without prejudice. 

The defendant thereupon filed a plea in abatement 
upon the ground that the plaintiff was a non-existent 
corporation and that it had forfeited its charter for 
non-payment of taxes and consequently it did not exist 
and there was no party plaintiff (R 5-7), to which 
plea in abatement a replication was filed denying the 
allegations of the plea and asserting estoppel of the 
defendant to deny the existence of the plaintiff as a 
corporation because after the forfeiture of its charter 
the defendant had transacted business with it and had 
made payments to it on account of the note in suit (R. 
7-8). The plea was overruled and the defendant given 
leave to plead over (R. 8). 

The defendant filed three amended pleas, namely: 
(1) there is not nor was there at the time of the com¬ 
mencement of the action any such corporation called 
Lincoln Investment Corporation, a Maryland corpora¬ 
tion, as in the declaration alleged; (2) the statute of 
limitations, and (3) usury (R. 9). The plaintiff filed 
a replication to the first amended plea, of (a) general 
denial, (b) estoppel to deny the existence of the plain¬ 
tiff as a corporation because of his transaction of busi¬ 
ness with it and the payment of money to it on account 
of the note in suit, and that he applied to it for an ex¬ 
tension of time for payment of the balance sued for 
herein and was granted by and accepted from it such 
extension, all after the forfeiture of its charter, and 
(c) res judicata; and for replication to the second 
amended plea the plaintiff set up the same application 
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for extension of time. The plaintiff joined issue on 
the third amended plea (R. 10-11). 

A jury was waived, the case was heard before the 
Court, and findings of fact and conclusions of law were 
made to the effect that the charter of the plaintiff was 
forfeited by a proclamation of the Governor of Mary¬ 
land dated January 28, 1932; the defendant did not 
learn of the proclamation until after the filing of the 
present suit; about May 28, 1934, defendant orally 
requested plaintiff to extend the time for the payment 
of the balance of the note in suit and plaintiff in 
writing extended time for any action thereon to Jan¬ 
uary 31,1935, but the defendant made no acknowledg¬ 
ment or promise in writing, signed or to be signed by 
him, of a new or continuing contract; that the defend¬ 
ant is estopped to deny the corporate existence of the 
plaintiff and also to plead the statute of limitations, 
and that the plaintiff was guilty of usury. Verdict and 
judgment in favor of the plaintiff in the sum of $700.06 
were entered (R. 11-13). 

ASSIGNMENTS OF ERROR AND CONCISE 
STATEMENT OF POINTS ON WHICH 
APPELLANT RELIES ON HIS APPEAL 

1. The motion to dismiss should have been granted. 

2. The plea in abatement should have been sus¬ 
tained and judgment for the defendant entered there¬ 
upon. 

3. The forfeiture of the charter of the plaintiff 
rendered it non-existent and incapable of maintaining 
suit. 

4. The plea of the statute of limitations was a com¬ 
plete bar to the plaintiff’s claim (R. 14). 

POINTS AND AUTHORITIES 

But two questions of law are raised by this appeal, 
namely: 

1. Plaintiff was not entitled to maintain its suit 
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after the forfeiture of its charter. 

2. Defendant was entitled to plead the defense of 
limitations. 


L 

Plaintiff was not entitled to maintain its suit after 
the forfeiture of its charter. 

SUMMARY OF ARGUMENT: Plaintiff’s charter 
was forfeited on January 28, 1932, under a Maryland 
statute providing that the effect of such forfeiture 
should be that the charter is “ipso facto repealed, an¬ 
nulled and forfeited and the powers granted to such 
corporation shall be inoperative, null and void, with¬ 
out the necessity of proceedings of any kind either 
at law or in equity.” The plaintiff no longer existed 
and therefore could not maintain suit. Plaintiff con¬ 
tended that defendant was estopped to raise this 
question but defendant says that estoppel is inappli¬ 
cable particularly to a Maryland corporation, the 
courts of which State have held that corporations 
cannot be created by estoppel. 

The question of forfeiture of plaintiff’s charter was 
raised first by motion to dismiss, which was denied 
without prejudice (R. 3), then by plea in abatement 
(R. 3-5), which after replication (R. 7-8) was over¬ 
ruled with leave to plead over (R. 8), and finally by 
plea (R. 9). The plaintiff claims that the ruling on 
the plea in abatement is res judicata (R. 10-11). 

The authorities are in conflict as to which of the 
three methods of raising the question was proper. 1 
C.J. S. 129. 

That the rulings on the motion to dismiss and on the 
plea in abatement were not res judicata and did not 
preclude the presentation of the same question by the 
first amended plea is well settled. 

Post v. Pearson, 108 U.S. 418, 

Robinson v. B. & 0. Railroad, 237 U. S. 84, 91, 

4 


Woodward v. Outland, 37 Fed. (2d) 87, 

33 C. J. Title “Judgments/’ sec. 14, pp. 1059-60, 
13 A. L. R. 1113 et seq. 

The instant suit was filed August 3, 1936 (R. 1). 
The charter of the plaintiff was forfeited on January 
28, 1932 (R. 6). The defendant did not learn of the 
forfeiture of the charter of the plaintiff until after the 
institution of this suit (R.12,19). By the law of Mary¬ 
land, while a corporation may be dissolved upon sev¬ 
eral different grounds, its charter may be forfeited 
only for non-payment of taxes, and, upon forfeiture, 
the charter is “ipso facto repealed, annulled and for¬ 
feited and the powers granted to such corporation shall 
be (are) inoperative, null and void, without the ne¬ 
cessity of proceedings of any kind either at law or in 
equity.” Maryland Code, Art. 81, Sec. 144 (a), Chap. 
381 of Maryland Laws of 1931. 

“By the proclamation of the Governor under 
the express provision of the franchise tax act, 
its incorporation became inoperative and void, 
that is to say, as if it had never existed. This 
was the penalty imposed for non-payment of its 
taxes. * * * The corporation was not dissolved 
by the proclamation; it was as if its certificate 
had never issued.” 

Indian Protective Association v. Gordon, 34 
App. D. C. 553, 557, affirmed on the opinion of this 
Court. 218 U.S. 667, 225 U.S. 698. 

See also Newhall v. Western Zinc Mining Co., 
164 Cal. 380, 128 Pac. 1040. 

A judgment for or against the present plaintiff 
would be no more valid “than it would have been if 
rendered for a like amount (for or) against a dead 
man.” Vitality can not be given to an artificial body 
which has become extinct. Pendleton v. Russell, 144 
U. S. 640, 644-5. 

See, also, Oklahoma Gas Co. v. Oklahoma, 273 U. S. 
257, 259. 

If an error is made in issuing a proclamation of for¬ 
feiture, Sec. 144 (e) of the Maryland Code provides 
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for correction of the error by a new proclamation 
which shall have the effect “to restore to said corpora¬ 
tion its charter with the same force and effect to all 
intents and purposes as if said charter had at all times 
remained in full force and effect.” 

The charter of any corporation which has been for¬ 
feited for the non-payment of taxes may at any time 
be revived in the manner provided by the Maryland 
Code, with the result that its status becomes the same 
“as if said charter had at all times remained in full 
force and effect” (Maryland Code, Sec. 144 1 / 4, see par¬ 
ticularly paragraph (e). 

“Having failed to avail itself of either mode 
of relief, the association lost all claim to recog¬ 
nition as a corporation for any purpose what¬ 
ever. Having no corporate existence, it cannot 
be recognized to maintain this suit.” 

Indian Protective Ass’n v. Gordon, 34 App. 
D. C. 553, 558, affirmed on the opinion of the 
Court. 218 U.S., 667, 225 U.S. 698. 

But the appellee contends that appellant is estopped 
to plead the non-existence of the appellee. Is this so? 

The evidence upon which the claim of estoppel is 
made consists of payments made by the appellant on 
February 23,1932, and on April 19,1932, in the sum of 
$30.00 each, and a letter dated May 28,1934, by which 
the appellee assumed to advise the appellant that no 
action would be taken looking to a deficiency judgment 
“at your request” before January 1, 1935 (R. 15-16) 
—all prior to knowledge of the forfeiture by appellant 
(R. 12,19). 

If, as the foregoing authorities hold, a corporation 
whose charter has been forfeited under such a law as 
that of Maryland is considered in the same category 
as a dead man, how can the doctrine of estoppel be in¬ 
voked in any view? If the executors of a decedent 
choose to do business with a third party in the dece¬ 
dent’s name and then bring suit likewise in the dece¬ 
dent’s name against the third party, certainly the 
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latter is not estopped to deny the death. The executors 
might sue in their own names and an attempt by the 
third party to defeat such suit because of the death of 
the testator would raise a different question. The same 
situation exists in the case of a Maryland corporation, 
for under the law of that State upon the forfeiture 
of its charter for the non-payment of taxes the stock¬ 
holders become in equity the owners of the corporate 
assets, subject to the rights of creditors, and a receiver 
may be appointed. Meredith v. Loan & Trust Co., 151 
Md., 274, 281, 134 Atl. 206. 

However, the principles of estoppel are not appli¬ 
cable to a case such as the present one. This Court has 
so ruled. 

Thompson v. Park Savings Bank, 68 App. D. C. 
272, 277, 96 Fed. (2d) 544. 

See also: 

Central Tr. Co. v. Pullman’s Palace Car Co., 
139 U. S. 24, 35 L. ed. 55, 68-9; 

Texas & Pacific Ry. Co. v. Pottorff, 291 U. S. 
245,260; 

Panzer-Hamilton Co. v. Bray, 96 Cal. App. 460, 
463-4, 274 Pac. 769; 

Newhall v. Western Zinc Mining Co., 164 Cal. 
380, 128 Pac. 1040. 

As stated by this Court in the Thompson case, 
knowledge by the party sought to be estopped is essen¬ 
tial before the doctrine can be invoked. Panzer-Ham¬ 
ilton Co. v. Bray, 96 Cal. App. 460, 464, 274 Pac. 769, 
and McWilliams vs. Excelsior Coal Co., 298 Fed. 884, 
887, are to the same effect. 

Those who actively engage in business for profit 
under the name and pretense of a corporation which 
they know neither exists nor has any color of existence 
cannot invoke the doctrine of estoppel against stran¬ 
gers who are led by their pretense to contract with 
their pretended entity as a corporation. Harrill v. 
Davis, 168 Fed. 187, 192. 

Estoppel cannot be invoked in favor of one who at 
the time complained of was acquainted with the true 
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character of his own title or status or with the fact 
that he had none. Steel v. St. Louis Smelting & Re¬ 
fining Co., 106 U. S. 447, 27 L. ed. 226, 230. 

It cannot be supposed that one who without even a 
colorable organization uses a corporate name can be 
misled by the act of a third party in describing the 
supposed corporation as one in fact. Cottentin v. 
Meyer, 80 N. J. L. 52, 54-5, 76 Atl. 341. 

Estoppel cannot make valid that which the law 
makes absolutely invalid. Joy v. Godchaux, 35 Fed. 
(2d) 649, 652. 

There is in the instant case no element of estoppel. 
There is nothing to show knowledge on the part of the 
appellant or lack of knowledge on the part of the ap¬ 
pellee. The appellee has done nothing in reliance upon 
the appellant’s acts which are claimed to operate as an 
estoppel. It has not changed its position to its preju¬ 
dice in any way in reliance upon the appellant’s acts. 
The only thing it could claim in this connection is, that 
it refrained from paying its taxes to the State of Mary¬ 
land, but “the purpose of the law was to secure the 
payment of taxes, and this would be thwarted by 
allowing the corporation” to plead such an estoppel. 
Indian Protective Assn. v. Gordon, 34 App. D. C. 553, 
558, affirmed on the opinion of this Court. 218 U. S. 
667, 225 U. S. 698. 

It is to be remembered that the appellee was or¬ 
ganized as a Maryland corporation. Its status must, 
of course, be determined by the laws of that State, by 
which corporations cannot be created by estoppel nor 
can that doctrine be invoked to give assumed vitality 
to a corporation which has no actual existence. 

Shutter Bar Co. v. Zimmerman, 110 Md. 313, 
320-1 73 Atl 19* 

Boyce v. M. E. Church, 46 Md. 359, 372-4. 

n. 

Defendant was 1 entitled to plead the defense of 
limitations. 
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SUMMARY OF ARGUMENT: The note in suit 
matured November 27, 1932. Suit was brought Au¬ 
gust 3, 1936. Section 1271 of the D. C. Code pro¬ 
vides that the statute of limitations is not tolled 
except by an acknowledgment or promise in writing. 
There was no such acknowledgment or promise in 
writing and the trial court so found as a fact. Plain¬ 
tiff, however, contends that defendant was estopped 
to plead the statute because plaintiff had written a 
letter to defendant which it claimed operated as an 
estoppel (R. 15-16). Defendant contends that es¬ 
toppel cannot be applied to thwart or subvert the 
statutory requirement that the promise or acknowl¬ 
edgment be in writing. 

The facts upon which the estoppel was predicated 
by the trial court are: The note in suit matured 
November 27, 1932, (R. 12), the suit was brought 
August 3,1936 (R. 1), on May 28, 1934 a letter signed 
“Lincoln Investment Corp. by Kenneth M. Living¬ 
stone, Treasurer,” was written to the appellant as 
follows: 

“With further reference to premises No. 4814 
Foote Street, N. E., being Lots 48 and 49 in 
Square 5146 in the District of Columbia, and on 
behalf of the Lincoln Investment Corporation, I 
beg to advise that no action will be taken by the 
said corporation looking to a deficiency judgment 
after a foreclosure heretofore had, and at your 
request, the time for any such action is extended 
to January 1st, 1935.” 

(R. 15-16), the appellant admitted the receipt of the 
said letter but denied that it was written at his re¬ 
quest, or that he had any knowledge of it until it 
was received, and admitted that he never replied 
thereto (R. 19), and Livingstone testified that he 
and the appellant settled a previous suit between 
them relating to another subject “and it is his rec¬ 
ollection that as a part of the settlement he agreed 
at Mr. Glennan’s request to extend the time for the 

9 




payment of the balance due on the note in suit, and 
he wrote the letter of May 28, 1934, pursuant to the 
understanding they had at that time, that the de¬ 
fendant either came into him personally and re¬ 
quested that such a letter be written or Livingstone’s 
attorney, Edward C. Kriz, reported to him that the 
defendant had made such a request, or the request 
was made at a conference between Mr. Glennan, Mr. 
Kriz and him, but that in any event the letter grew 
out of the settlement of the suit Mr. Glennan filed 
against Mr. Livingstone' (R. 19), and the appellent 
in surrebuttal denied that he had ever requested the 
writing of the letter of May 28, 1934, or had ever 
made the request therein contained either of Liv¬ 
ingstone or Kriz (R. 19-20). 

Kriz did not testify at all. The dubious and un¬ 
certain testimony of Livingstone, upon whom the 
burden of proof rested, opposed as it is by the un¬ 
equivocal testimony of the appellant, is certainly in¬ 
sufficient to support the finding of fact that “the de¬ 
fendant orally requested the plaintiff to extend the 
time for the payment of the balance of the note.” 
(R. 13.) 

At all events, neither the said evidence nor the 
finding of fact supports or justifies the conclusion 
of law “that the defendant is estopped from relying 
upon the statute of limitations.” (R. 13.) 

Section 1271 of our Code provides that: 

“In actions of debt or upon the case grounded 
upon any simple contract, no acknowledgment or 
promise by words only shall be deemed sufficient 
evidence of a new or continuing contract where¬ 
by to take any case out of the operation of the 
statute of limitations or to deprive any party 
of the benefit thereof unless such acknowledg¬ 
ment or promise shall be made or contained by 
or in some writing to be signed by the party 
chargeable thereby.” 

Upon its face, the suit was clearly barred by limi- 
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tations, the note in suit having matured on Novem¬ 
ber 27, 1932, and the suit not having been brought 
until August 3, 1936, after the three-year period of 
limitations had expired. 

The Court found as a fact that the appellant “made 
no acknowledgment or promise in writing signed or 
to be signed by him of a new or continuing contract” 
(R. 13), with the result, of course, that the above 
quoted provision of the Code was ignored. The Court 
also made a conclusion of law “that the defendant 
is estopped from relying upon the statute of limita¬ 
tions” (R. 13). 

It is evident, as the Court found, that there was'no 
acknowledgment or promise in writing signed or to 
be signed by him of a new or continuing con¬ 
tract.” The letter itself contained no evidence of 
even an oral acknowledgment or promise by the ap¬ 
pellant, or indeed of any request by him for an ex¬ 
tension of the time of payment. It amounts to no 
more than the statement by Livingstone that no suit 
would be brought before January 1,1935. The statute 
of limitations did not expire until November 27,1935, 
and the letter was written on May 28, 1934. We 
have not then even the case of so much as an implied 
agreement on the part of either appellant or ap¬ 
pellee to toll the statute until January 1, 1935, or 
that it should not begin to run until that day. Ten 
months and twenty-seven days remained after that 
date—January 1, 1935—before the bar of the statute 
became effective on November 27, 1935. 

Were the letter itself sufficient, if signed or ap¬ 
proved in writing by the appellant, to constitute a 
written acknowledgment or new promise under the 
Code, it would be insufficient here because, while such 
a writing may be signed by the authorized agent of 
the party to be charged, the creditor cannot be such 
an agent. Wright v. Bessman, 55 Ga. 187. 
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The case is identical with Perry v. Ellis, 62 Miss. 
711. 

“This statute is to be strictly construed in 
favor of the bar which it was intended to create 
and not liberally in favor of a promise, acknowl¬ 
edgment or waiver.” 

Shaw v. Bubier, 119 Me., 83, 84, 109 Atl. 373. 

Gray v. Day, 109 Me., 492, 496, 84 Atl. 1073. 

“After much and varying judicial exposition, 
statutes of limitations are now almost universally 
held to be statutes of repose, to be interpreted 
and applied to effect that purpose. Any act or 
declaration interposed to defeat or postpone that 
effect is to be closely scrutinized. * # * The ac- 
• knowledgment must be in writing—must be con¬ 
tained and found in the writing. * * * The ac¬ 
knowledgment must be of an existing legal cause 
of action. It must show a recognition of a legal 
obligation and an intention, or at least a willing¬ 
ness, to be bound by it. It must be an acknowl¬ 
edgment of a legal debt, a legal duty. A mere 
acknowledgment that a cause of action once ex¬ 
isted is not enough.” 

Johnston v. Hussey, 89 Me. 488, 494-5, 36 Atl. 

993 

Shaw v. Bubier, 119 Me., 83, 84, 109 Atl. 373. 
In Hodgson v. Chase, 29 Me. 47, the trial court in¬ 
structed the jury that “if the defendant had agreed 
with the plaintiffs, for a valuable consideration, to 
waive any defense he might have had, by virtue of 
the statute of limitations, or to take no advantage 
of the same, such an agreement, though not in writing , 
would preclude the defendant from setting up such 
defense.” Judgment was for the plaintiffs, and was 
reversed for error in the instruction quoted, the Court 
saying: 

“The agreement, set up, is not ‘contained in 
some writing.’ The form and mode of making 
it is immaterial, while it consists in words, not 
reduced to writing, signed by the party charged. 
The requirements of the statute are plain and 
the language used clearly indicates the intention 
of the legislature.” 
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“An estoppel in pais cannot be raised against 
the plain requirement of the statute that the 
promise must be evidenced by writing to remove 
the bar. Such proof thus becomes exclusive.” 
Rounthwaite v. Rounthwaite (Cal.) 68 Pac. 304. 
To permit estoppel to be relied upon in such a case 
as the present is to “subvert the statute,” “thwart 
or suspend the operation of the statute.” 

Shapley v. Abbott, 42 N. Y. 443, 451, 457. 

New York, etc. R. R. Co. v. Van Horn, 44 N.Y. 
473, 476, 

Waqualaw v. State Bank, 214 App. Div. 673, 
678, 

Hill v. Perrin, 21 So. Car. 356. 

It is submitted that the judgment below should 
be reversed. 


W. C. Sullivan, 

Attorney for Appellant, 
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STATEMENT OF CASE. 

This appeal involves three questions: (1) Was the 
appellant estopped to deny the appellee’s corporate 
capacity to maintain the action, having dealt with ap¬ 
pellee as a corporation after its charter was forfeited? 
(2) Was an action on appellant’s promissory note 
barred by the statute of limitations? (3) Was appel¬ 
lant estopped from relying on the statute of limita¬ 
tions as a defense, having verbally requested the plain- 



tiff to extend the time of payment, which extension 
was granted in writing by the appellee? 

The pertinent facts in relation to these questions are 
as follows: Appellant executed and delivered his 
promissory note to the appellee corporation on Janu¬ 
ary 11, 1932 (pp. 12, 19). Appellant offered evidence 
that appellee’s charter was forfeited January 28, 1932 
(pp. 12, 19). After that, namely, February 23, 1932 
and April 19, 1932, appellant made payments to ap¬ 
pellee on account of his note (pp. 12,15). The original 
maturity date of the note was November 27, 1932 (pp. 
2, 15). On or about May 28, 1934, appellant orally 
requested appellee to extend the time for the payment 
of the balance of the note and appellee, by letter dated 
May 28,1934, extended the time for any action thereon 
to January 31,1935 (pp. 12,13,15,16,19). The action 
was filed August 3,1936 (p. 1). 

SUMMARY OF ARGUMENT. 

1. Having dealt with the appellee as a corporation 
after its charter was forfeited, appellant was estopped 
to deny the appellee’s corporate capacity to maintain 
the action. Appellant could not collaterally attack the 
appellee’s corporate capacity. 

2. Appellant having verbally requested an extension 
of time, and appellee having agreed in writing to ex¬ 
tend the time for any action on the note to January 
31, 1935, an action could not have been brought until 
after that date. An action filed August 3, 1936, was 
not barred by the statute of limitations. 

3. Appellant is estopped from relying on the statute 
of limitations having verbally requested and accepted 
the extension of time. 
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ARGUMENT. 

1. Appellant was Estopped to Deny the Appellee’s Cor¬ 
porate Capacity and Could Not Collaterally At¬ 
tack it. 

The appellant dealt with the appellee as a corpora¬ 
tion after its charter was alleged to have been forfeited 
(pp. 12, 13, 15, 16, 19) and therefore was estopped to 
deny the appellee’s corporate capacity. 

The cases relied upon by the appellant are not in 
point, because this question of estoppel was not in¬ 
volved. For instance, in the case of Indian Protective 
Association v. Gordon, 34 App. D. C. 553, there was no 
element of estoppel involved, there having been no 
transactions whatever directly between the plaintiff 
and defendant after the charter was annulled and 
therefore no recognition by the defendant of the plain¬ 
tiff’s corporate existence. Similarly, in Newhall v. 
Western Zinc Mining Co., 164 Cal. 380 and in Pendle¬ 
ton v. Russell, 144 U. S. 640, both of which are relied 
upon by appellant, there had been no transactions be¬ 
tween the parties upon which an estoppel could have 
been predicated. 

Appellant’s brief (p. 7) states that the principles of 
estoppel are not applicable to a case such as the pres¬ 
ent one and that this Court so ruled in Thompson v. 
Park Savings Bank, 68 App. D. C. 272. This question 
of estoppel was not involved in that case. That ap¬ 
peal involved the question of the bank directors’ lia¬ 
bility to depositors whose money was in the bank when 
the charter expired on August 30, 1929. This court 
reversed the lower court’s ruling that such depositors 
were estopped to question the bank’s corporate exis¬ 
tence. The lower court had held that such depositors 
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were in no different position than the depositors who 
dealt with the bank after its charter expired. In its 
earlier decision, involving a different phase of the 
same case (64 App. D. C. 308, 77 F. (2d) 955), this 
court ruled that the depositors who dealt with the 
bank after its charter expired were estopped to ques¬ 
tion the bank’s corporate existence. 

Appellant’s brief (p. 6) makes point of his testi¬ 
mony that he did not know, until after this action was 
filed against him, that appellee’s charter had been for¬ 
feited. This point was decided against his contention 
in the case of American Surety Compa/ny v. Moran, 
Receiver, 64 App. D. C. 127, where this court held that 
a person dealing with the Park Savings Bank after 
its charter had expired “was charged by law with a 
knowledge of the terms and limitations of the bank’s 
charter.” 

In Thompson v. Park Savings Bank, 64 App. D. C. 
308, 77 F. (2d) 955, referring to the expiration of the 
bank’s charter, this Court said: 

“The persons thereafter dealing with the cor¬ 
poration as depositors were charged with a knowl¬ 
edge of the terms of the corporate charter. They 
therefore knew, either actually or constructively, 
that the bank was not then authorized by its char¬ 
ter to proceed with a general banking business. 
Therefore they are estopped to deny the legality 
of the bank’s actions and cannot hold the directors 
or stockholders liable individually or as part¬ 
ners.” 

It is also contended by appellant (brief, p. 8) that 
the appellee’s status must be determined by the law of 
Maryland where it was organized. But it does not fol¬ 
low that the question of estoppel must be determined 
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by the law of that state. On the contrary, the question 
of estoppel must be determined by the law of this 
jurisdiction. If estoppel applies, as we contend it 
does, the court does not even reach consideration of 
the corporation’s status. Estoppel raises a screen be¬ 
hind which the court does not look and the corpora¬ 
tion’s real status is not determined. 

Appellee relies upon the case of Bank v. Construc¬ 
tion Company, 17 App. D. C. 524, in which this Court 
decided the question involved in the case at bar. This 
Court said, p. 540: 

“It is objected, in the first place, that the ap¬ 
pellee, the complainant in the court below, is not 
a body corporate, and is not therefore entitled to 
maintain this suit, inasmuch as it has forfeited its 
charter by its failure to pay the annual license tax 
required by the laws of the State of West Vir¬ 
ginia under which it was incorporated. 

“But we think this position to be wholly unten¬ 
able. Under the decisions of the courts of West 
Virginia, which may well be taken as a guide in 
this regard, and which are in accord with the gen¬ 
eral tenor of judicial decision on the point, a char¬ 
ter of incorporation is not ipso facto abrogated 
or annulled by failure to pay a license tax, not¬ 
withstanding that the statute may provide that 
such failure shall work a forfeiture. Such failure, 
of course, will afford ground for a legal proceed¬ 
ing to vacate a charter; but it requires a legal 
proceeding, by way of quo warranto or other 
equivalent process, to vacate a charter of incor¬ 
poration. Mere proclamation by an executive of¬ 
ficer will not accomplish the result. Lumber Co. 
v. Ward, 30 W. Va. 43; Miller v. Coal Co., 31 W. 
Va. 836. See, also, U. S. Electric Lighting Co. v. 
Leiter, 19 D. C. 575, and Railroad Co. v. Fifth 
Baptist Church, 137 U. S. 568. 
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“And again the appellant here, having dealt 
with the appellee by taking its note and securi¬ 
ties after the date when the alleged forfeiture is 
said to have occurred, is in no position to question 
the corporate capacity of the appellee. Close v. 
Glenwood Cemetery, 107 U. S. 466. In fact, if 
the contention w^ere sustained, it might have seri¬ 
ous results for the appellant; for then the appel¬ 
lant would have dealt with a fictitious person, and 
might be required to surrender the collateral se¬ 
curity or its proceeds to those who had advanced 
it for the benefit of the supposed company, and 
yet possibly might not be able to recover the 
money with which it had parted. But we do not 
regard the contention as at all tenable.” 

In the case of American Surety Company v. Moran, 
Receiver, supra, and in Thompson v. Park Savings 
Bank, supra, this Court made similar rulings. 

In Burrows Shoe Co., Inc. v. Brotherton, 106 Cal. 
App. 162, 28S Pac. 879, which involved an action on a 
promissory note, the trial court found that it had not 
been proved that the plaintiff was a corporation. On 
appeal the decision was reversed, and the court said: 

“* * # We agree that no full, formal, technical 
estoppel to deny corporate existence arises from 
such a state of facts, but we think it accords with 
modern views of good practice and tends to pro¬ 
mote substantial .-justice to hold, and we do hold, 
that one who has signed a promissory note run¬ 
ning to a payee described by a name appropriate 
to a corporation, although not employing that 
term, cannot, in an action brought against him 
thereon by such payee under the same name, in 
which it alleges itself to be a corporation, be heard 
to question the plaintiff’s corporate existence un¬ 
less upon a showing that his obligation to make 
payment would be thereby affected. The defen- 
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dant having given his promise to pay the sum in¬ 
dicated to the payee named, should not be per¬ 
mitted to escape or delay performance by raising 
an issue as to the character of the organization to 
which he is indebted, unless his substantial rights 
might be thereby affected, which would only be 
under exceptional conditions. It is thoroughly 
settled that in such a situation the defendant can¬ 
not attack the regularity of the plaintiff’s organi¬ 
zation, or take any advantage of the fact that it 
has no legal standing as a corporation. # * 

2. The Action was not Barred by the Statute of 

Limitations. 

The trial court found that on or about May 28,1934, 
appellant orally requested the appellee to extend the 
time for the payment of the balance of the note and 
that the plaintiff in writing extended the time for any 
action thereon to January 31, 1935 (pp. 12, 13). This 
finding was supported by the testimony of Witness 
Livingstone, which also shows that the extension was 
supported by a good consideration in that it was part 
of the settlement of an injunction proceeding filed by 
the appellant (p. 19). 

Counsel for appellant completely missed the point 
in arguing that a written promise or acknowledgment 
is required to remove the bar of the statute of limita¬ 
tions. Appellee admits that is the law and does not 
make any contrary contention. What the appellee 
contends is that the note was extended for one year 
and the action was filed within three years from the 
expiration of the extension. 

In Counselman v. Pitzer, 65 App. D. C. 73, 79 Fed. 
(2d) 707, this Court said: 

“It is contended that inasmuch as neither Miss 
Counselman nor the bank signed the extension 
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slips as holder at the time the same were signed 
by Bray, the extension was not valid. This, how¬ 
ever, does not follow. A contract for such an ex¬ 
tension may be made orally, or in writing, or 
partly orally and partly in writing. * • * ’ ’ 

3. Appellant was Estopped From Relying on the 
Statute of Limitations. 

It has already been pointed out that the appellant 
verbally requested an extension of time. His own tes¬ 
timony shows that he received the letter which states 
that the extension was granted at his request, and that 
he never replied to the letter (p. 19). 

In Hornblower v. Geo. Wash. University , 31 App. 
D. C. 64, this Court said: 

“ * * • We think it is a w r ell-settled principle that 
a defendant cannot avail himself of the bar of the 
statute of limitations, if it appears that he has 
done anything that would tend to lull the plaintiff 
into inaction, and thereby permit the limitation 
prescribed by the statute to run against him. * * * ” 

In Qua/nchi v. Ben Lomond Wine Co., 17 Cal. A. 565, 
120 Pac. 427, the maker of the note requested an ex¬ 
tension of time to pay the residue upon interest. The 
payees granted the extension and indorsed that fact 
on the back of the note. The maker did not sign the 
extension. • 

The maker contended that the indorsement on the 
back of the note, not having been signed by it did not 
come -within the provisions of the Code and therefore 
the statute of limitations had run. The Code provided 
“No acknowledgment or promise is sufficient evidence 
of a new or continuing contract, by which to take the 
case out of the operation of this title, unless the same 
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is contained in some writing, signed by the party to be 
charged thereby.’’ The Court said: 

“We think, however, that the facts of this case 
do not involve the question of a new promise or 
acknowledgment which Section 360 requires to be 
in writing; but the question involved is whether 
the defendant, having induced the plaintiff to 
make said indorsement on the note, and thus to 
suspend any action against it for one year, is not 
estopped from availing himself of the statute of 
limitations. We think it is.” 

CONCLUSION. 

It is respectfully submitted that the judgment is 
correct and should be affirmed. 

Respectfully submitted, 

Abthttr J. Httj.and, 
DeWitt S. Hyt>e, 

Attorneys for Appellee. 



